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REASONABLENESS OF RESTRICTIVE COVENANT IN CONTRACT FOR 
PERSONAL SERVICES. 

The Court of Appeal in England in the recently decided case of 
Eastes v. Russ, 1 denied relief in an action by a pathologist con- 
ducting a large laboratory to restrain a former assistant, who, at 
the commencement of his employment, contracted not to engage 
in similar work within a distance of ten miles from the plaintiff's 
laboratory but after six years of service left the plaintiff's employ 
and established a laboratory of his own within the prohibited area, 
from carrying on or being engaged in that work. The area of ten 
miles covered the entire city of London. At the time the agree- 
ment was made the defendant was, and he still is, a young man. 
He admitted that during the time he was with the plaintiff he had 
many introductions to medical men ; that where he had started 
practice he had opportunities of obtaining the plaintiff's clients, 
many of whom he had circularized ; and that his opposition might 
be serious for the plaintiff in the course of time. 

The points raised in the case were : First, that according to the 
true construction of the terms of the defendant's engagement he 

1 110 Law Times, 296. 
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was only precluded from engaging in similar work during his em- 
ployment with the plaintiff. Second, that if the defendant's con- 
struction of the terms of engagement was not correct, he was mis- 
taken as to the meaning of the terms which were written by the 
plaintiff, and he ought to be relieved from the Consequences of his 
mistake. Third, that the restriction is wider than reasonably 
necessary for the plaintiff's protection, and, therefore, void. The 
trial court thought that the restriction was not void as being un- 
necessarily wide, for the defendant could not set up an establish- 
ment within the restricted area without competing to a consider- 
able extent with that carried on by the plaintiff, and furthermore 
the plaintiff might very likely desire to increase his establishment ; 
but considered the words of the agreement to be at least fully sat- 
isfied by the imposition on the defendant of an obligation not to 
engage in similar work during the time he was employed by the 
plaintiff, and further, ambiguous within the doctrine of Falck v. 
Williams, 2 that where there is such an ambiguity in a document 
that it may be properly understood by the defendant in a sense 
different from that which the court does ultimately put upon it, 
and the ambiguity is caused by some want of care on the part of 
the plaintiff, recovery cannot be had by the latter even at law. 
Judgment dismissing the action .was sustained by the Court of 
Appeal but the reasons above stated were disapproved. The obli- 
gation was considered by the entire court as imposed upon the 
defendant during his entire life. Following the doctrine of 
Tamplin v. James* and Wilding vs. Sanderson* the defendant was 
denied relief on the ground of mistake, there having been no mis- 
representation and no ambiguity. Two members of the court, 
however, considered the restraint unreasonable in going beyond 
what was necessary for the protection of the plaintiff and, there- 
fore, invalid upon the authority of Mason v. Provident Clothing 
and Supply Co., 5 and earlier cases. 8 The third member of the 
court dissented on this point, contending that the burden of prov- 
ing the restraint unreasonable is upon the defendant alleging it, 

2 1900 A. C. 176. 

3 43 Law Times 520; IS Ch. Div. 215. 

4 77 Law Times 57 ; 1897, 2 Ch. 534. 

5 109 Law Times 449; 1913, A. C. 724. 

«Nordenfclt Case, 71 L. T. 489; 1894, A. C. 535, 568; Leng & Co. v. 
Andrews, 100 L. T. 7 ; 1909, 1 Ch. 763 ; Proctor v. Sargent, 2 M. & G. 20, 33. 
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and cited several early cases to substantiate his contentions. 7 

It is a well-settled rule of construction that words will be con- 
strued most strongly against the party who used them. 8 In the 
case before us, the restrictive agreement was made at the com- 
mencement of defendant's term of service, which, as has been 
stated, was unspecified; there is no indication from the words 
used when the restriction was to apply ; the defendant simply was 
"not to engage in similar work". True it is that it is a general 
rule that where no time has been specified for the duration of a 
restriction it has been held that the restriction shall operate for 
the lifetime of the covenantor; 9 nevertheless, in all the cases on 
the point which we have examined there has been some indication 
of when the restriction was to apply and that it was intended to 
hold the party for the remainder of his life ; as, e. g., "in the event 
of dissolution", "at any time thereafter", "after the termination 
of employment", etc. ; 10 and we are led to agree with the trial 
court that the words of the agreement were fully satisfied by 
limiting the restriction to the period of employment. But even 
if the construction of the plaintiff is the proper one, the trial 
court is justified in its holding on the second point under the 
authority of Higginson v. Clowes. 11 In that case, where the con- 
ditions of a sale were likely to have misled the defendant, and the 
latter contended for a different construction from that of the 
plaintiff, the court offered the plaintiff the option of having his 
bill dismissed or of having the contract executed on the defend- 
ant's construction. 

The rule was laid down in the Nordenfelt Case 12 that it is for 
the employer to satisfy the court that the restriction goes no fur- 
ther than is reasonable for the protection of his business and not 
for the servant to show that it is unreasonable ; and this rule was 

7 Hitchcock v. Coker, 6 Ad. & El. 438; Chesman v., Nainby, 2 Str. 739; 
Mallan v. May, 11 M. & W. 653 ; Mumford v. Gething, 7 C. B. N. S. 305. 

8 Fowkes v. Assurance Ass'n, 3 B. & S. 925. 

9 Jacoby v. Whitmore, 49 L. T. N. S. 335 ; Hauser v. Harding, 126 N. 
C. 295; Carll v. Snyder, 26 Atl. 977 (N. J.). 

10 Hitchcock v. Coker, supra; Price v. Green, 16 M. & W. 346; Jacdby 
v. Whitmore, supra; Bunn v. Guy, 4 East 190; Rake straw v. Lanier, 104 
Ga. 188; Mandeville v. Harmon, 42 N. J. Eq. 185; Turner v. Abbott, 116 
Tenn. 718. 

11 15 Vesey 516. 
12 Supra. 
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approved by the House of Lords very recently. 13 The earlier 
cases in so far as they are contrary to this must be con- 
sidered as overruled, notwithstanding the fact that they were not 
specifically mentioned. 

If we concede that the agreement not to engage in similar work 
was to be binding upon the defendant during his lifetime, then we 
agree with the Court of Appeal that the restriction is void because 
not reasonably necessary for the protection of the plaintiff. "The 
true view at the present time * * * is this. The public have an 
interest in every person's carrying on his trade freely ; so has the 
individual. All interference with individual liberty of action in 
trading, and all restraints of trade of themselves, if there is noth- 
ing more, are contrary to public policy, and therefore void. That 
is the general rule. But there are exceptions ; restraints of trade 
and interference with individual liberty of action may be justified 
by the special circumstances of a particular case. It is a sufficient 
justification, and, indeed, it is the only justification, if the restric- 
tion is reasonable — reasonable, that is, in reference to the inter- 
ests of the parties concerned and reasonable in reference to the 
interests of the public, so framed and so guarded as to afford 
adequate protection to the party in whose favor it is imposed, 
while at the same time it is in no way injurious to the public." 14 

In arriving at the conclusion that the prohibition for life over 
so large an area — the entire city of London — was larger than was 
necessary for the protection of the plaintiff, the court hinted at a 
distinction between contracts of service and contracts of sale of 
good-will, saying that in the former the employer "is only entitled 
to a covenant so limited as to time and place as to deprive the 
employee of any and every benefit which might accrue to him in 
the way of connection or reputation or personal knowledge of the 
customers and so strip him bare of all advantage and put him on 
the same level as a stranger." This would seem to be simply an 
attempt to define what is reasonable protection and we are unable 
to distinguish between the two classes of contracts in this respect. 
Each case should be determined upon the peculiar circumstances 
existing therein. An examination of cases on the point shows 
that there is no unanimity of opinion in the matter. 15 

13 Supra. 

14 Nordenfelt Case, supra at page 565 ; quoted with approval in the 
Mason Case, supra, at page 733. 

15 For general reasonableness of restriction in particular cases, see 
Williston Wald's Pollock on Contracts, 3rd ed., 362; also note 10, supra. 
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In the case at hand the defendant was a young man embarking 
in a new branch of the medical profession and his term of em- 
ployment was uncertain. For these reasons the restriction was 
unnecessarily large and the Court of Appeal properly held it to be 
void. 



LIABILITY FOR FORGED SIGNATURE ON TRAVELER S CHECK. 

In the case of Sullivan v. Knauth, 146 N. Y. S. 583, the Appel- 
late Division of the Supreme Court of New York recently dealt 
with a question concerning commercial paper entirely novel in 
some respects. The plaintiff had purchased traveler's checks of 
the defendant through its agent, the amounts of which the de- 
fendant promised to pay through its correspondent against the 
checks when countersigned by the plaintiff. The checks were lost 
and, the plaintiff's countersignature having been forged, the de- 
fendant paid them. In an action to recover the amount of the 
checks paid, the court allowed a recovery, basing its decision on 
the ground that the countersignature performed the same func- 
tion as to that instrument which the name of the payee of an 
order check does when placed on the back of it, in which latter 
case the bank is liable if it pays when the indorsement is a forgery. 

The business of selling traveler's checks is of recent origin, 
having been developed as a result of the necessities of the exten- 
sive travel of late years. By resorting to their use the traveler 
obviates the necessity of carrying a large amount of money with 
him and escapes its attendant danger of loss and yet is enabled to 
procure money as he needs it in any state or foreign country by 
simply writing his name in the place for his countersignature just 
as he wrote it in the space for the "holder's" signature when he 
made the purchase. 

The decision of the principal case simply involved the applica- 
tion of a familiar principal of law to an entirely novel set of facts 
which presented one of the numerous recent commercial devel- 
opments. It is well settled that if A draws a check payable to D 
and delivers it to B, and C forges B's indorsement and gets the 
money, B can recover from the bank if the amount has been 
charged to the drawer. 1 The reason for this is that the bank 
has a check the title to which is still in B, because a forged in- 
dorsement does not operate to pass title to a check. Hence B 

1 Welsh v. German American Bank, 73 N. Y. 424. 



